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Subject:
AGENDA ITEM 3 – Proposed Approach

Date:

3 October 2001

1.
Background

In Better Decisions the ARC proposed a “Tribunals Executive”, as part of formal arrangements for promoting and coordinating greater liaison between review tribunals
.  The ALRC’s Managing Justice report expanded the proposal to a “Council on Tribunals”, which would be a national forum for tribunal leadership to develop policies, secure research and promote education on matters of common interest
.  The ALRC recommended that membership should include the heads of Commonwealth and State tribunals involved in administrative review, and the President of the ARC.

For convenience, and want of a better term, the title “Council of Australian Tribunals” (or COAT) is proposed, although this would ultimately be a matter for decision by the Council’s membership.

2.
Proposed Model

a) The general structure would be similar to the Council of Chief Justices.  The COAT would operate on a consensus basis.  Meetings would be conducted with little formality.  The number and timing of meetings would be by agreement, but biannual meetings might be appropriate. (see Agenda Paper COAT 2);

b) The COAT’s objectives would be broadly expressed, to appeal to a diverse membership of State, Territory and Commonwealth tribunals. (see Agenda Paper COAT 3);

· The COAT would determine its priorities based on the interests of members.  Practical outcomes the COAT might work towards are outlined in Agenda Paper COAT 3.

c) Membership would be open to Commonwealth, State and Territory tribunals (however described) that make  administrative decisions (this includes tribunals that exercise civil and administrative functions)  (see Agenda Paper COAT 4);

· Apart from readily identifiable tribunals, broader membership would be achieved by “guided” self-selection.  A clear statement of objectives and functions would attract relevant bodies, rather than strict eligibility criteria.  Consistent with Managing Justice recommendations, the ARC would also be a member.

· Following preliminary consultations with tribunals, the eligibility criteria have been amended and the initial formulation that member tribunals be established by statute and perform some merits review functions has been broadened.  

d) The Chair would be a presiding member of a participating tribunal, elected/appointed chair for a 1-2 year period.  The secretariat functions would be performed by the registrar of the Chair’s tribunal for that period (see Agenda Paper COAT 6);

e) The COAT would operate through a federal structure, comprising the national body, as well as State and Territory chapters (see Agenda Paper COAT 2);

f) The COAT could also include a Deputy Chair and Executive Committee comprising the heads of chapters (see Agenda Paper COAT 6);  

g) No commitment to funding be sought at this stage, with each tribunal to bear their own costs (see Agenda Paper COAT 5).

AGENDA PAPER COAT 2

Subject:
AGENDA ITEM 3 (a) – Structure of the Council 

Date:

3 October 2001

The Council of Chief Justices, the Council of Chief Magistrates, the proposed National Judicial College of Australia, the Council of Canadian Administrative Tribunals (CCAT) and the UK Council on Tribunals all provide useful precedents in terms of objectives, functions and models.  These bodies are more fully described in Attachment A to this paper. 

1.
Council of Chief Justices and Council of Chief Magistrates

The Council of Chief Justices operates on a consensus basis, no votes are taken and meetings are conducted with little formality.  The Chief Justice of the High Court is the permanent chair, and the secretariat is provided by the Principal Registrar of the High Court.  The Council of Chief Magistrates operates on a similar basis, but the chair is rotated for each meeting, and there is no standing secretariat.  Neither council is funded, as each Court bears its own costs of participating.   The secretariat costs for the Council of Chief Justices are fully met by the High Court from within its existing budget.  

2.
National Judicial College of Australia
The proposed National Judicial College of Australia will be established as a company limited by guarantee.  It will be governed by a council of six members, and the Chief Justice of the High Court will be invited to appoint the chair of the College from the judicial members from time to time.  The College will be funded by governments and will employ staff.

3.
Canada and the United Kingdom

The CCAT is a corporation with a detailed formal structure, membership categories and procedural rules.  It provides a forum for discussion about the needs of tribunals, members and the public in relation to education, policy development and research. 

The UK Council of Tribunals is a statutory council with specific statutory objectives.  It has recently been reviewed as part of the Tribunals for Users, One System, One Service Report of the Review of Tribunals by Sir Andrew Leggatt.  That report recommends that the Council, which is essentially an advisory body, should adopt an increased and more proactive role.  In particular, it is recommended that the Council should provide “more conferences, more detailed tribunal information, more special reports and more guidance on standards and best practice”.

Comment 

The model proposes that the COAT should be an informal body, based loosely on the Council of Chief Justices, rather than the more formal National Judicial College, or the Canadian or UK councils.  Its objectives would be broadly expressed, to enhance its appeal to a diverse membership of State, Territory and Commonwealth administrative tribunals.

The COAT would operate through a federal structure; comprising the national body, as well as State and Territory chapters.  This would not only assist the development of networks for the dissemination of information etc, but could also provide an opportunity for smaller tribunals from jurisdictions with no natural “supreme” tribunal to combine to better participate nationally (eg. by pooling resources to nominate a chairperson).  

The federal structure would not be overly complex or formal.  Rather, the primary activities might be conducted through biannual meetings at the national level, but supported by additional (possibly more regular contact) through relatively loose networks at the more local level.  This would also provide for participation by individual tribunal members and staff in the COAT’s activities, whereas formal decision making would be limited to tribunal heads.

This structure would be sufficiently flexible to allow all relevant tribunals to participate to the extent they are able.  While it may be possible to group tribunals based on size, resources, jurisdiction etc, it is not considered appropriate to create classes of membership as in the CCAT.  Similarly, a formal legislative structure is not appropriate, and would be more complex to achieve, given the national nature of the proposed membership.

Membership
At the national council it might be appropriate if membership were restricted to the presiding members of tribunals.  Deliberations by a meeting of tribunal leaders would be authoritative.  This is likely to increase the level of participation by tribunals (for example, tribunal heads could nominate their tribunal to undertake specific projects on behalf of the COAT).  This would also allow tribunal heads to develop networks through the COAT in relation to issues of common interest.  An alternative could be to allow tribunal heads to nominate a delegate for a particular meeting, but this might best be on the basis that the delegate speaks with authority for that tribunal head.

All members of tribunals would be eligible to participate in the State and Territory chapters.    

Options for chairing and secretariat of the COAT are discussed at Agenda Paper COAT 6.

Issues
Is the proposed model appropriate ?

Would a more formal model along the lines of the National Judicial College, the CCAT or the UK Council on Tribunals be more appropriate?

Would State and Territory chapters be workable?

Should membership of the national organisation be limited to tribunal heads and/or heads of State and Territory chapters?

Attachment A to Agenda Paper COAT 2

1.
Council of Chief Justices of Australia and New Zealand

The Council of Chief Justices began as an informal meeting of the State Supreme Court Chief Justices.  It now includes the Chief Justices of the High Court, State Supreme Courts, the Family Court and Federal Court, and the Chief Justice of the Supreme Court of New Zealand.

General operation

The Council meets twice a year, and is hosted by each Chief Justice in turn.  The Chief Justice of the High Court chairs meetings.

The Council is an information-sharing forum, it does not vote and proceeds by consensus.  It is careful not to interfere in the jurisdiction of each judge.  It is effective, as when a position is reached the Chief Justice’s are able to follow matters through (if within their own power) and they have significant leverage to influence other changes (eg legislative amendment) if required to reach the outcome.  

The Council itself does not generally execute matters through the secretariat.  If an agreed position is reached, each Chief Justice would task a judge in their jurisdiction to progress the matter with others nominated from other jurisdictions.  Similarly, technical matters would be progressed by “sub-committees” of registrars at the initiative of Chief Justices.  Examples of practical outcomes include : 

· the development of common court rules in each jurisdiction.  This was particularly successful in relation to the Corporations Law, to overcome the different procedural rules in each jurisdiction;

· judicial behavioural standards; and  

· the development of common IT standards – this will not only assist improvement in each jurisdiction, but should allow a single matter (if appealed) to be handled by each registry as it progresses from the State court system to the High Court.

The Council does not issue annual reports, and there are no public reviews discussing the Council’s role and development.

Secretariat

The Secretariat has been based in the High Court for the last 2 years, and the Principal Registrar of the High Court acts as Secretary.  Prior to that the particular registry of the court hosting the meeting acted as Secretariat for that meeting.

The Principal Registrar of the High Court was strongly of the view that the “rotating” Secretariat did not work.  The major problems were:

· lack of continuity – as each meeting was handled by a different office, experience and corporate memory were low.  This meant that registries tended to be little more than letterboxes;

· outcomes - related to continuity issues.  As different registries might service only one meeting every 6 years , the focus was on hosting the meeting, not taking the issues/resolutions coming out of the Chief Justices considerations forward.  This meant that the same issues could be revisited over several years without real progress.

Funding

The Council is not funded.  Each Chief Justice meets their own costs.  The secretariat costs are fully met by the High Court from within its existing budget.  There is an agreement for contributions to the cost of the Secretariat, but to date no calls for contributions have been made.  

2.
Council of Chief Magistrates

Chief Magistrates have been meeting informally over the last 10 years, usually twice a year.  It was decided to formally convene these meetings as a Council of Chief Magistrates recently, and there has been 1 meeting of the Council.  

The Council is an information-sharing forum; it does not seek to bind its members and does not vote.  It is based on the Council of Chief Justices.

The main advantage members saw in a Council of Chief Magistrates, apart from information sharing, was the ability to speak with strength as a Council.

Unlike the Council of Chief Justices, the chair rotates for each meeting.  There is no standing secretariat, and this function is performed by the registry of the CM hosting the meeting.  Mr Ron Cahill, Chief Magistrate of the ACT has performed the “Secretary” function of the Council of Chief Magistrates to date.

3.
Council of Canadian Administrative Tribunals

The CCAT is established as a formal corporation.  The Council provides a forum and acts as a catalyst for discussion, educational opportunities, policy development and research in order to meet the needs of tribunals, members, and the public involved in the administrative justice system. 

The CCAT mission statement identifies the following key themes: 

1. Enhancing and expanding national contact between tribunals and members. 

· The Council responds to the needs of tribunals and members by improving communication and regional contact. 

· The Council continues to act as a national forum through the annual conference. 

2. Raising awareness of tribunals, members, governments and the public of the role of administrative justice in Canadian life. 

· The Council works with organizations and governments in the development and promotion of administrative justice. 

· The Council works with local chapters to raise awareness of tribunals, members and the public of issues in the field of administrative justice. 

3. Representations to government on issues concerning tribunals and members. 

· The Council acts as an advocate on issues of appointments, tenure, independence and education of members. 

· The Council is involved in research and policy development on issues having an impact on administrative justice, tribunals, members and the public. 

· The Council proposes initiatives and makes representations on matters of legislative and policy reforms having an impact on administrative justice, tribunals, members and the public. 

4. Supports tribunals and members through the provision of services. 

· The Council ensures educational opportunities are provided to tribunals and members. 

· The Council works in partnership with tribunals and members of issues of service to the public and improved service delivery. 



The CCAT has formalised meeting procedure as with any corporation, covering matters such as quorum, chair and voting procedures.  

The corporation’s by laws provide for classes of membership :

(a) Category A: Membership is limited to individuals who are members of an administrative board, commission or tribunal in Canada. 

(b) Category B: Membership is limited to individuals who are staff or legal counsel of an administrative board, commission or tribunal in Canada. 

(c) Category C: Membership is limited to individuals or lawyers who have an interest in the field of administrative law and tribunals. 

4.
UK Council on Tribunals

The Council is established under the Tribunals and Inquiries Act 1992 following the recommendations of the 1957 “Franks Report on Administrative Tribunals and Enquiries”.  The Council consists of 16 part-time members who include the Chairman and the Parliamentary Commissioner for Administration (the principal "Ombudsman").  The Council is supported by a Secretariat whose staff are seconded from the Lord Chancellor's Department.  The Council’s 1999-2000 budget was approximately £650,000.

The Council’s principal functions under the Act are :

· to keep under review the constitution and working of tribunals listed in the Act;

· to advise government departments about the procedures which govern the running of tribunals and inquiries (such as planning inquiries); and 

· the Council must be asked for its advice before rules which concern those procedures are made or changed. 

The Council's main way of working is monthly meetings.  It also has a regular program of visits to tribunals, which it reports as being “the most effective means by which we can discharge our statutory duty to ‘keep under review the constitution and working’ of the tribunals we supervise. The discharge of our duty in relation to inquiries is effected in the same way.”  The Council’s Annual Report notes that 152 visits to tribunals were conducted in 1999-2000.

In May 2000, the UK Government commissioned an independent review of the tribunals system.  The terms of reference for the review were to look at the accessibility, coherence and organisation of the administrative justice system as a whole.  The Report of the Review of Tribunals by Sir Andrew Leggatt, Tribunals for Users, One System, One Service, (“the Legatt Report”) was published in August 2001.

The Leggatt Report makes a number of recommendations aimed at improving the services that tribunal users receive.  The recommendations include advice about improving access to information, a Customer Charter detailing service standards, improved tribunal procedures, promoting better initial decision-making by departments, and IT to meet the UK Government’s target of offering all of its services online by 2005. 

Recommendations

The report recommends that a unified Tribunals Service should be established which would be directed by a council (the Tribunals Board).  The Tribunals Board would consist of the Presidents, the Chairman of the Council on Tribunals, the Chairman of the Tribunals Committee of the Judicial Studies Board, and the Chief Executive of the Tribunals Service.  The Board’s functions would include:

· Advising the Lord Chancellor’s Department on qualifications for chairmen and members;

· Monitoring the appointment and re-appointment of members;

· Co-ordinating training;

· Investigating complaints against members; and

· Recommending changes to the rules of procedure governing all of the Divisions within the Tribunal Service.

The report also recommends that a Judicial Studies Board (which has training expertise) should be given responsibility for the organisation and delivery of training for tribunal chairmen and members, for recommending policy on training, and for establishing national training standards.

Council On Tribunals
The report recommends that the Council on Tribunals should be at the centre of the tribunals system.  It should have responsibility for taking evidence from user groups, the Tribunals Service, departments and the Judicial Studies Board about how well the system is working.  

The report notes that this oversight should be in addition to the direct relationship that will exist between the participants in the tribunal process.

In particular the Council should:

· Be consulted about recruitment criteria;

· Be consulted about the adequacy of independent sources of advice;

· Monitor training;

· Monitor proposals for procedural change;

· Monitor the development of IT;

· Monitor the accessibility of the Tribunal Service to users; and

· Be accorded a statutory right to attend the deliberations of tribunals.

The Council on Tribunals’ findings should be reported to the President of the Tribunals System and to the President of the Division concerned.

The work of the Council should also be reported to relevant Ministers and appropriate Select Committees (eg Select Committee on Home Affairs).

The Council should also publish publicly available annual reports.

The report considered whether the Council’s jurisdiction should be reduced to only supervising the Tribunals System.  It was argued that this might be desirable in the interest of greater focus.  However, the report does not favour a reduced role.  

The Council also supervises bodies which are not tribunals but which are regulatory or licensing bodies.  The report found that the Council should continue to supervise these bodies as “their decisions must follow due process scrupulously, and be transparently fair, but also be administratively practical, and accessible”.
  Accordingly, it was felt that these bodies would benefit from the supervision of the Council.  

5.
National Judicial College of Australia

The State, Territory and Commonwealth Attorneys-General on 25 July 2001 agreed in principle to establish the National Judicial College of Australia (NJCA).  The details of the proposal are based on a report by a Working Group formed at the request of the Standing Committee of Attorneys General SCAG) in 2000.

The main role of the College will be to provide professional development for judges, masters and magistrates.  The College will provide courses in the development of practical skills and education in legal and social issues.  It will also provide orientation activities following appointment to judicial office and ongoing professional development.  The College would allow judicial officers from across jurisdictions and from different geographical regions to have the opportunity to exchange information and experiences.

It is planned that the NJCA be established as a company limited by guarantee, with a view to it being seen as clearly separate from government.  It is intended that the NJCA would report annually to SCAG and to the Council of Chief Justices.

It is planned that the NJCA will be governed by a council of six members,, which would appoint a regional convenor for each State and Territory

AGENDA PAPER COAT 3

Subject:
AGENDA ITEM 3 (b) – Objectives of the Council

Date:

3 October 2001

COAT’s objectives will depend on what it is intended to do.  The options range from simply providing a forum for discussion to being more proactive.  

This has implications for model, funding and the secretariat resources required.  Both the ARC and ALRC recommendations contemplate a proactive role, involving the development of policies, management, training and education, codes of conduct, research, data collection and reporting.
  

Comment

It is proposed that the COAT’s objectives should be broadly expressed, to enhance its appeal to a diverse membership of State, Territory and Commonwealth tribunals.  A draft statement of objects is at Attachment A to this paper.  When established, the COAT itself could formally adopt agreed objects, and proceed to determine its own priorities based on the interests of its members.

At the very least, the COAT would be a useful way to harness the results of programs for improvement that individual tribunals currently undertake and provide an opportunity for the benefits of such programs to be shared.  More positively, if an issue of importance or interest is agreed by the COAT, each presiding officer could task a member in their jurisdiction to progress the matter with others nominated from other jurisdictions.  Similarly, technical matters might be progressed by sub-committees of registrars.  Examples of practical outcomes the COAT might work towards include: 

· training and support for members, particularly by smaller tribunals which might not have the resources to undertake such activities alone.  These activities might be undertaken by particular tribunals (based on internal programs already in place) and made available to member tribunals on a user pays basis.  Alternatively, the COAT itself could sponsor activities on a cost recovery basis;

· the development of best practice or model procedural rules based on collective experience of what works;

· standards of behaviour and conduct for members;

· establishing a national register of tribunal membership;

· establishing networks for tribunal members to consult and discuss areas of concern or interest and common experiences;

· the development of performance standards.  This would assist tribunals measuring performance against comparable bodies, which could be more meaningful than raw measures such as cost/time/decision rates etc; and 

· development of support systems, including case management, IT.

Issues
What should the objectives of the COAT be?

Attachment A to Agenda Paper COAT 3

COUNCIL OF AUSTRALIAN TRIBUNALS 

Statement of Objects

The Council of Australian Tribunals is the national forum of administrative tribunals operating in Australia.  The Council of Australian Tribunals seeks to promote excellence in tribunal decision-making and management, and through that enhance the role and value of administrative tribunals.

The Council does this :

a) by providing a national forum for tribunal leaders to share information and expertise, and develop networks;

b) through its support for the professional development of tribunal members by identifying education and training needs, and facilitating education and training opportunities;

c) through its involvement in relevant research and policy development on issues relating to tribunal decision-making, member support and management issues; 

d) by fostering liaison, contact and discussion between tribunals; and

e) by encouraging contact between members and officers of administrative tribunals, providing forums for discussion of issues at Commonwealth, State and Territory levels and providing opportunities for members and officer to meet and form networks.

AGENDA PAPER COAT 4

Subject:
AGENDA ITEM 3 (c) – Eligible Tribunals

Date:

3 October 2001

The model proceeds on the basis that the COAT should include Commonwealth, State and Territory tribunals.  It is proposed that participation at the national level would be limited to presiding members, or their delegates (see Agenda Paper COAT 2).  However, the COAT could establish networks of tribunal members and support regular member activities, particularly through State and Territory Chapters.

This raises the central issue of what is a tribunal? How would eligibility be determined?  Is a definition required, or even possible?  It is difficult to estimate how many relevant tribunals there might be, let alone identify them.  

Comment  

While a definition would readily capture some tribunals, it is likely to exclude others.  It might also prevent smaller more specialised non-judicial bodies exercising determinative functions from participating.  A definition would also have to be broad enough to include tribunals exercising purely executive power and the mixed judicial/executive bodies operating in the States and Territories.  

Similarly, while it would be possible to develop categories of membership along the lines of the CCAT, a de facto ranking might be unwelcome and unnecessary.  

At its most fundamental, it is proposed that membership be open to all Commonwealth, State and Territory tribunals (however described) that make administrative decisions (this includes tribunals that exercise civil and administrative functions).  

However, rather than defining eligible bodies in any detail, the proposed option is to rely on “guided” self-selection.  Identified tribunals could be targeted directly.  The development of key criteria and a clear statement of objectives and functions of the COAT would allow other bodies to determine for themselves if they were a relevant tribunal (see Agenda Paper COAT 3).  

This approach might give rise to concerns that membership could become too broad, the COAT unwieldy and its effectiveness attenuated.  However, these risks should be overcome by the evolution of the COAT itself.  As it pursues its key objectives, marginal bodies are unlikely to continue if the COAT’s objectives are not relevant to their needs.  Similarly, it is unlikely that marginal bodies would be able to exert much influence over the direction of the COAT if this was not supported by the body of participating tribunals. 

Indeed, as one of its projects, the COAT itself might work to identify the key indicia of a tribunal and a comprehensive listing of Australian tribunals.  

Consistently with the ALRC’s recommendations in Managing Justice, the President of the ARC should be a member of the Council. 

Private Tribunals

In addition to tribunals established by statute, there are a number of private, or non-statutory, non-judicial bodies operating as tribunals.  While such bodies are outside the scope originally proposed in Better Decisions and Managing Justice, their determinations have a clear capacity to affect individuals’ rights and, in some cases, livelihoods.  

Issues

Should a definition or membership criteria be clearly stated?  If so, what are the central characteristics of a relevant tribunal (however described) that might guide identification/selection?

Will the ‘guided self-selection model’ be effective in attracting relevant bodies?  How can membership be managed to ensure the COAT does not become too unwieldy?

Should private tribunals be included in the COAT?

AGENDA PAPER COAT 5

Subject:
AGENDA ITEM 3 (d) – Funding

Date:

3 October 2001

It is proposed that no commitment to funding be sought at this stage and that each tribunal will bear their own costs.  However, there would be scope for the Council to make the case for funding in light of its experience when established if necessary.

This proposal is based on the Council of Chief Justices, which is not separately funded as each Court bears its own costs.  The Council of Chief Justices, however, provides some flexibility as the High Court can call for contributions from other courts if needed, but to date no calls have been made.  Where specific funding is required for a project (eg commissioning of research etc) that is achieved by agreement that one Court would actually commission the project and would be reimbursed at agreed levels by other courts (if necessary).  

The proposed National Judicial College of Australia will be established with some government funding for remuneration of staff, College overheads and incidental costs.  The cost of administering the College will be jointly funded by the Commonwealth, State and Territory Governments, and is estimated to be $430 397, of which only $60 000 appears to be discretionary funding.  The cost of conferences is proposed to be on a user pays basis.

Comment

The proposed formal structure of the Judicial College as a company with some government funding does not indicate that a similar model should be adopted for the COAT.  Formal funding arrangements could impose expensive accountability requirements.  Further, the Judicial College will be funded by State, Territory and Commonwealth Attorneys-General.  The tribunals that would participate in the COAT, however, come under many different ministerial portfolios.  This would complicate funding arrangements, particularly given that the precise nature of (and number of) potentially eligible tribunals is difficult to determine.

Funding by governments would require agreement at ministerial level.  No provision has been made in the 2001/2002 budget.  This would mean that a proposal for a fully funded Council might have to be deferred until the 2002/2003 financial year.  

Funding by membership fees would require identification of the appropriate level of fees.  This would be difficult to assess as the number of members is unknown.  A token contribution could be set, but this would be arbitrary, unlikely to reflect cost recovery and expensive to administer.  In the absence of a permanent secretariat, agreement by a tribunal to receive and administer funds would be required.  

However, funding may not be a crucial issue in light of the experience of the Council of Chief Justices.  The main funding requirement will be the provision of secretariat services, which, for reasons discussed  in Agenda Paper COAT 6, can be addressed without a standing secretariat.

As funding is not an issue that can be resolved early, it is proposed that the better option would be to progress a self-funding model.  Tribunals could recover the cost of the projects they undertake by making them available to other tribunals on a user pays basis.  

When established, the COAT would have the capacity to make the case for alternative funding arrangements, if necessary.

Issues

Is a self-funding model appropriate?

Would this approach reduce opportunity for participation to larger tribunals, at the exclusion of smaller bodies?

AGENDA PAPER COAT 6

Subject:
AGENDA ITEM 3 (e) – Management of the COAT, Chair, 


Executive Committee and Secretariat

Date:

3 October 2001

It is proposed that the presiding member of a tribunal would be elected or appointed for a 1-2 year period with secretariat functions performed by the registrar of the tribunal during that time.  A deputy chair and Executive Committee could also be appointed and the tribunal registries of these members could also assist with some tasks.

1.
Chair

In the context of the Council of Chief Justices, as the High Court is the apex of the judicial system, its Chief Justice is the permanent chair of that Council.  However, in the tribunals’ context there is no national tribunal applicable to all jurisdictions.

This is similar to the position of the Council of Chief Magistrates, where the separate Magistrates Courts are equal.  That Council is particularly careful not to be seen to encroach on each Chief Magistrate’s authority in their jurisdiction.  The chair of that Council is rotated for each meeting.  

Comment 

Similar considerations to the Magistrates’ Council would apply to tribunals.  However, rotating the Chair of the Council for each meeting could work against realising outcomes, which continuity of leadership is more likely to achieve.  For this reason it is proposed that there be periodic chairing ie. a tribunal head is elected/appointed chair for a 1-2 year period.  This would provide continuity while ensuring no one tribunal is perceived as being more important than others are, or indeed is imposed upon unduly.  

In terms of process, at the first meeting of the COAT, the President of the ARC might formally convene the meeting until a chair is appointed as an early item of business.

2.
Deputy Chair

Provision of a deputy chair could encourage participation in the management of the COAT by a greater range of member tribunals.  The deputy chair would assist the chairperson in carrying out his or her role, while also achieving a balance of Commonwealth, State and Territory office holders.  Heads of smaller tribunals who might feel unable to take on the position of chair might be more able to participate as deputy chair.

3.
Executive Committee
At one level, management of an informal body might be left to the chair and deputy chair.  However, given the diverse range and possible number of member tribunals, it might be more appropriate for a smaller group to operate as an Executive Committee to plan ongoing projects and monitor outcomes.  The Committee would be a filter to ensure that the issues to be canvassed by a full meeting of the COAT are substantive and that resolutions are progressed.  

The Executive Committee might comprise the chair, deputy chair and the heads of the State and Territory chapters.  This would result in an Executive Committee of 10 members, which would be manageable.  

4.
Secretariat 

If the Council is to be a passive information-sharing forum, a rotating rather than periodic chair would be adequate and the secretariat function could be discharged by the registry of the COAT chairperson for the time being.  If it is to be more outcomes focussed more formal arrangements may be required.  

The experience of the Council of Chief Justices was that rotating the secretariat was not effective.  The major problems were:

· lack of continuity – as each meeting was handled by a different office, experience and corporate memory were low.  This meant that registries tended to operate as post offices rather than secretariats per se;

· outcomes – as different registries might service only one meeting every few years, the focus was on hosting the meeting, not taking resolutions forward.  This meant that the same issues could be revisited over several years without real progress.

Another option is for a permanent secretariat within a particular tribunal, supporting a rotating chairperson, along the lines of the SCAG secretariat.  The critical issue with this option is identification of a suitable tribunal with the resources to commit to such a role.  

Comment 

The demand for secretariat services is likely to be higher in the early stages of the COAT.  If the proposal for a 1-2 year chair is accepted, the secretariat functions would be predominantly performed by the registrar of the chairperson’s tribunal for that period.  This would provide continuity without unduly drawing on the resources of any one tribunal over a long period, encouraging participation from a broader range of tribunals.

If the COAT incorporates a deputy chair and an Executive Committee this would broaden the sources of secretariat support, as those office holders’ registries could contribute (effective liaison and coordination would be critical).  

It was suggested in the context of the Managing Justice report that the ARC could be the secretariat for the COAT.  This has not been supported by the ARC in the past and was not recommended by the ALRC.  If the COAT is to have a strong and continuing role, its priorities and outcomes should be chiefly driven by its tribunal membership.  Projects are more likely to be taken through to conclusion if they are “owned” by the tribunals themselves.

Issues

Is periodic chairing of the COAT for a period of 1-2 years appropriate?  If so, what period is appropriate?

Are the proposals of a deputy chair and Executive Committee supported?

Would combining the chair and secretariat roles for that period be effective?

Would a tribunal be able to provide secretariat functions for the relevant period, particularly during the early stages of the COAT when the administrative services required are likely to be higher?  Would this tend to limit tribunals’ ability to hold office in the COAT?

Would providing secretariat functions be made more feasible if a deputy chair and Executive Committee were incorporated into the structure of the COAT?
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Subject:
AGENDA ITEM 3 – Inaugural Meeting of the Council 

Date:

3 October 2001

Subject to agreement as to the model for establishing a Council of Australian Tribunals, how should the proposal be progressed?

Issues include :

· steering group – should a steering group be convened to take the matter forward?  

· office holders – should potential office holders be identified now, or resolved as an order of business at next meeting?

· timing – when should an inaugural meeting be held?  Later in 2001 or with a view to early 2002 (say February)?

Comment 

A steering group of approximately 5 tribunal heads might conveniently take the proposal forward.  Such a group would ideally have a balance of Commonwealth and State and Territory tribunals, and also represent larger multi-jurisdictional tribunals and smaller tribunals.  

Establishing a steering group would also avoid the need to identify office holders at this stage.  It would enable the arrangements for the critical period leading up to an inaugural meeting to benefit from the input of identified tribunal heads, without pre-empting the inaugural meeting of the COAT, which will still need to formally adopt the proposed structure and constitution of the COAT and should be empowered to appoint/elect its office holders.  

The Administrative Review Council Secretariat could support the steering group until the inaugural meeting of the COAT when a chair and deputy chair are appointed.

Timing for the inaugural meeting is a matter for tribunals to determine.

� Better Decisions: review of Commonwealth Merits Review Tribunals, Report No. 39, paragraph 7.48, rec 85


� Managing Justice : A review of the federal civil justice system, Report No. 89, para 2.230, rec 10


� Tribunals for Users, One System, One Service, Report of the Review of Tribunals by Sir Andrew Leggatt, March 2001 at page 97


�Tribunals for Users, One System, One Service, Report of the Review of Tribunals by Sir Andrew Leggatt, March 2001 at page 127


� Better Decisions: review of Commonwealth Merits Review Tribunals, Report No. 39, paragraph 7.48, rec 85 and Managing Justice:  A review of the federal civil justice system, Report No. 89, paragraphs 2.220 and 2.231, recommendation 10
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